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IN THE 


United States Court of Appeals 

District of Columbia 


No. 9564 


WASHINGTON TERMINAL COMPANY, 
A CORPORATION, Appellant, 

v. 

DANIEL C. MARTIN, Appellee. 


Appeal from a Judgment of the District Court of the United 
States for the District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

Under the provisions of Title 11, Sections 301 and 306 
of the District of Columbia Code, 1940 edition, and the Acts 
of Congress as therein cited, this action was instituted by 
complaint filed in the District Court of the United States 
for the District of Columbia seeking money damages for 
injuries sustained as a result of the appellee being struck 
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by an electric motor truck operated by a person who was 
allegedly then and there an employee of the appellant 
(App. 2). Judgment for the appellee, plaintiff in the Court 
below, was entered on a verdict of the jury (App. 4, 5). 
Appellant has appealed to this Court under the provisions 
of Title 17, Section 101, of the District of Columbia Code, 
1940 edition, and the Acts of Congress as therein cited. 

STATEMENT OF THE CASE. 

On the morning of September 24, 1944, George W. Jack- 
son was operating a truck on a platform between tracks 
21 and 22 at the Union Station, Washington, D. C. While 
operating the truck he experienced a jolt and at the same 
time heard a man “>’611”. He stopped the truck, got off 
and found appellee lying on the platform (App. 12, 13, 14). 
At the time of this occurrence Jackson had nothing but 
mail on his truck (App. 24). He was transferring the 
United States mail from Atlantic Coast Line train 7S to 
Baltimore and Ohio Railroad train 6 (App. 15). 

Jackson was employed and paid by the appellant as a 
baggage porter and mail handler (App. 11). On Septem¬ 
ber 24, 1944, he was told by Jim Howell to meet Atlantic 
Coast Line train 78 when it arrived and transfer the mail 
from the postal car of that train to Baltimore and Ohio 
Railroad train 6 (App. 12, 14). Howell was employed by 
the appellant as a “gang leader” and as such it was his 
duty to see that men and trucks were furnished for the 
purpose of transferring mail (App. 18). Howell was in¬ 
structed by the Post Office Department transfer clerk to 
furnisli trucks for particular mail transfers and Howell 
was so instructed on the morning of September 24, 1944 
(App. 22). Howell’s control over Jackson and the truck 
operated by the latter ended when the truck met the train 
(App. 23). 

The Post Office Department transfer clerk was in charge 
of the transfer of the mail out of the railway postal car. 
It was his duty to see that the mail was transferred and 
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sent to the proper connections (App. 22, 28). The transfer 
clerk was Jackson’s “boss” with respect to the loading, 
unloading and transferring of the mails. No Washington 
Terminal Company representative or employee had any 
control over Jackson and his work with the mails (App. 
14, 15, 20, 21). 

Jackson recognized the Post Office Department em¬ 
ployees as his “bosses” when he was working with the 
mails (App. 15). He did what they told him to do and not 
what any Washington Terminal Company representative 
or employee might tell him (App. 26). He was “working 
for the mail people” in transferring the mails from the 
Atlantic Coast Line train 78 to Baltimore and Ohio Rail¬ 
road train 6 on September 24, 1944 (App. 15). 

There was a transfer clerk present on the morning of 
September 24,1944 (App. 21, 22). There were other postal 
clerks on the train. They saw that Jackson got the mail; 
they handed the bags of mail to Jackson and he loaded 
them on his truck (App. 24). While no postal employee 
gave Jackson any instructions on September 24, 1944, that 
was not necessary since he had been making the same 
transfer of mails on other mornings and he, therefore, 
knew what to do without “orders” (App. 24, 26). No Post 
Office Department employee told Jackson what route to 
take in making the transfer, but neither did any Washing¬ 
ton Terminal Company employee (App. 25). 

At the close of the plaintiff’s case, defendant, appellant 
here, made a motion for a directed verdict which was de¬ 
nied (App. 17). Thereafter, when both sides had rested, 
defendant renewed its motion for a directed verdict which 
was denied (App. 28). 

After being charged by the court, the case was submitted 
fo the jury. They returned a verdict in favor of the plain¬ 
tiff, appellee here, and judgment thereon was entered in 
his favor (App. 4, 5). Defendant then moved for a judg¬ 
ment notwithstanding the verdict, or, in the alternative, for 
a new trial (App. 5, 6). This motion was denied (App. 11). 
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STATEMENT OF POINTS. 

The Court should have directed a verdict for the defen¬ 
dant, and, failing this, should have granted defendant’s 
motion for judgment notwithstanding the verdict since 
Jackson, the truck operator, was, at the time of the injury 
to plaintiff, an employee of the United States Post Office 
Department and the defendant was not responsible for his 
acts of negligence. 

SUMMARY OF ARGUMENT. 

The facts in this case are substantially the same as the 
facts in Denton v. Yazoo & M. V. K. Co., 284 U. S. 305, 
wherein it was held that a baggage porter who was fur¬ 
nished by his general employers to the United States Post 
Office Department for the purpose of handling and loading 
mail became pro hoc vice the special employee of the United 
States and that during the course of that special employ¬ 
ment the general employers were not liable for any negli¬ 
gent act of the baggage porter. The Denton case is con¬ 
trolling here since neither the law nor the postal regula¬ 
tion considered in that case had been so changed at the 
time of the injury to the appellee in this case as to make 
Jackson, the baggage porter here, not a servant of the 
United States but solely an employee of the appellant 
Washington Terminal Company. 

ARGUMENT. 

In Denton v. Yazoo <& M. V. R. Co., 284 U. S. 305, the 
Supreme Court decided in 1932 that a baggage porter, who 
was furnished by his general employers, two railroad com¬ 
panies, to the United States Post Office Department for 
the purpose of handling mail and loading it into a railway 
mail car, was pro hoc vice an employee of the United States 
and that during the course of that special employment the 
railroad companies were not liable for any negligent acts 
of the baggage porter. In that case Hunter, the baggage 


porter, was hired and paid by one of the two defendant 
railroad companies, and was in the general service of both 
of them. Pursuant to a postal regulation, Hunter was fur- j 
nished to the Post Office Department to handle United 
States mail and load it into a railway mail car. In per¬ 
forming that task, he was subject to the control of a United 
States Post Office Department transfer clerk and was not I 
under the control of either of the railroad companies. 
During the course of loading the mail, the plaintiff, a 
United States railway mail clerk, was injured because ; 
of the negligence of Hunter, and he brought suit against i 
Hunter and the two railroad companies. In concluding j 
that the two railroad companies were not responsible the ! 
Court said at pages 308, 309, and 310: 

Whether the railroad companies may be held liable 
for Hunter’s act depends not upon the fact that he 
was their servant generally, but upon whether the | 
work which he was doing at the time was their work 1 
or that of another, a question determined, usually at 
least, by ascertaining under whose authority and com- j 
maud the work was being done. When one person puts 
his servant at the disposal and under the control of 
another for the performance of a particular service 
for the latter, the servant, in respect of his acts in I 
that service, is to be dealt with as the servant of the 
latter and not of the former. This rule is elementary i 
and finds support in a large number of decisions, a 
few only of which need be cited. 
********* 

The statutory obligation imposed upon the railroad 
carriers is simply to transport mail offered for trans¬ 
portation by the United States. They are not required 
to handle, load or receive mail matter, but only to fur¬ 
nish the men necessary for those purposes. The men 
so furnished handle the mails and load them into, and j 
receive them from, the railway post office cars, as the i 
regulation prescribes, “under the direction of the j 
transfer clerk, or clerk in charge of the car.” The j 
work they do is that of the governmnet. It is said that 
“direction” means nothing more than the right to J 
point out or indicate to the men furnished the disposi- | 
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tion to be made of the mail. The scope of the word, 
as it is here used, is not to be thus limited. The phrase, 
“under the direction of the transfer clerk,” would be 
practically meaningless unless it comprehended the 
power to supervise and control the movement. 

The Supreme Court, in deciding the Denton case, was 
following the principle laid down by it in The Standard Oil 
Co. v. Anderson, 212 U. S. 215, where, at pages 221 and 222, 
it said: 

It sometimes happens that one wishes a certain work 
to be done for his benefit and neither has persons in 
his employ who can do it nor is willing to take such 
persons into his general service. He may then enter 
into an agreement with another. If that other fur¬ 
nishes him with men to do the work and places them 
under his exclusive control in the performance of it, 
those men became pro hac vice the servants of him to 

whom thev are furnished. * * * 

* 

* * * he to whom the workmen are furnished is re¬ 
sponsible for their negligence in the conduct of the 
work, because the work is his work and they are for 
the time his workmen. * * * 

To determine whether a given case falls within the 
one class or the other we must inquire whose is the 
work being performed, a question which is usually an¬ 
swered by ascertaining who has the power to control 
and direct the servants in the performance of their 
work. 

For other applications of the principle sometimes re¬ 
ferred to as the Lent Servant Doctrine see Linstead v. 
Ches. & Ohio Ry. Co., 276 U. S. 28, Hull v. Phil. & Reading 
Ry. Co., 252 U. S. 475. 

This Court, in deciding Balinovic v. Evening Star News¬ 
paper Co., 72 App. D. C. 176, 113 F. 2d 505; cert. den. 311 
U. S. 675, found the Denton case controlling, and on page 
117 stated the Lent Servant Doctrine in the following 
language: 

When B, for his own purposes, borrows, controls, and 
directs A’s driver, B is responsible for the driver’s 
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negligence and A is not. An express authorization 
from an employer to his employee to do another’s 
work under another’s direction does not make the em¬ 
ployer responsible for the employee’s negligence in 
doing the work, and no implied authorization can be 
more effective than an express one. “The master’s 
responsibility cannot be extended beyond the limits of 
the master’s work.” Whose work it is depends on 
“who has the power to control and direct the servants 
in the performance of their work.” 

The facts in the instant case are analogous to those in 
the Denton case. Here Jackson, the operator of the motor 
truck which ran over appellee’s foot, was employed as a 
baggage porter by the appellant, The Washington Terminal 
Company. It hired and paid him. At the time of the in¬ 
jury to appellee, the Terminal Company had furnished 
Jackson to the United States Post Office Department for 
the purpose of receiving mail from one train and trans¬ 
ferring it to another at the Union Station in Washington. 
A United States Post Office Department transfer clerk was 
present and directed that transfer of the mails. 

Since the facts in this case are substantially the same as 
those in the Denton case, supra, the decision of the Supreme 
Court in the latter case is controlling here, unless the law 
or postal regulation considered in that case had been so 
changed at the time of the injury to the appellee as to make 
Jackson not a servant of the Post Office Department, but 
solely an employee of the appellant Washington Terminal 
Company. 

The Act of Congress considered by the Supreme Court 
in the Denton case was the Act of July 28, 1916, c. 261, § 5 
(39 Stat. 429), U. S. C., Title 39, § 541. That act required 
railway common carriers 1 to transport mail “in the man¬ 
ner, under the conditions, and with the service prescribed 
by the Postmaster General.” That statute has not been 

l The Washington Terminal Company has been held to be a railway common 
carrier. Washington Terminal Company v. Sampson, 53 App. D. C. 179, 181, 
289 F. 577, 579; McNamara v. Washington Terminal Company, 37 App. D. C. 
384, 397, 398. 
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amended or repealed, and was in effect when the appellee 
was injured. The obligation it “imposed upon the railroad 
carriers is simply to transport mail offered for transporta¬ 
tion by the United States. They are not required to handle, 
load or receive mail matter, but only to furnish the men 
necessary for those purposes.” Denton v. Yazoo & M. V. 
R. Co., 2S4 U. S. 305 at 307 and 309. 

The postal regulation dealt with by the Supreme Court 
in the Denton case, supra, was set out in paragraph 2 of 
section 1293, Postal Laws and Regulation, 1924 edition. 
That regulation read as follows: 

Railroad companies shall furnish the men necessary 
to handle the mails, to load them into and receive them 
from the doors of railway post office cars, and to load 
and pile the mails in and unload them from storage 
and baggage cars, under the direction of the transfer 
clerk, or clerk in charge of the car, if one is on duty, 
except as provided in Section 1290. Mails intended 
for delivery to postal clerk shall never be placed in a 
postal car unless there is a clerk on duty to receive and 
care for them. 

Subsequent to the decision in the Denton case, the Post¬ 
master General amended paragraph 2 of section 1293 by 
deleting the words “under the direction of the transfer 
clerk, or clerk in charge of the car, if one is on duty.” As 
thus amended, the regulation was set forth in paragraph 2 
of section 1745, Postal Laws and Regulations, 1940 edition, 
and was in effect at the time of the injury to the appellee. 2 

So far as is known, the Postmaster General gave no rea¬ 
son for amending the regulation. However, it could not 
have been to impose upon railroad companies the duty of 
controlling the work of handling, loading and receiving the 
mails. The amended regulation only requires the railroads 
to furnish the men to do that work, which, as stated in the 

- To conform to the numbering of the 1940 edition, the words and figures 
“section 1290“ appearing in paragraph 2 of section 1293 of the 1924 Regu¬ 
lations were changed to read “section 1742“ in paragraph 2 of section 1745 
of the 1940 edition of the Regulations. Section 1290 had no application in 
the Denton case; section 1742 has none here. 
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Denton case, is the government’s work (284 U. S. 309). 
This is the same single obligation that the regulation im¬ 
posed on railroad companies at the time of the decision in 
the Denton case. It is not a requirement that the railroads 
handle, load or receive mail, that is, perform the work 
themselves through their own employees. There is a real 
difference between an obligation to furnish men to another 
to do the latter’s work and an obligation to perform the 
work for another. In the first case, unless he who furnishes 
the men retains control over them, ‘Tie to whom the work¬ 
men are furnished is responsible for their negligence in 
the conduct of the work, because the work is his work and 
they are for the time his workmen. In the second case, he 
who agrees to furnish the complete work through servants 
over whom he retains control is responsible for their negli¬ 
gence in the conduct of it, because, though it is done for the 
ultimate benefit of the other, it is still in its doing his own 
work.” The Standard Oil Co. v. Anderson, 212 U. S. 215, 
at 221. Since there is nothing in the regulation as amended 
to indicate that the railroads were to retain control over 
the men they furnished the Post Office Department, it is 
not to be assumed that the Potsmaster General intended 
to enlarge the obligations of railroad companies. Rather 
it is to be expected that, if he had intended to place control 
over the men in the railroads, he would have been as ex¬ 
plicit in that respect as he was in respect of their obliga¬ 
tion to furnish the men. 

The only change effected by the amendment of the regu¬ 
lation was the deletion of certain words which specified 
that the work to be done was to be done under the direction 
of described postal employees. In the regulation those 
words were merely a declaration by the Post Office Depart¬ 
ment, the controlling authority, as to which of its employees 
were to exercise the power of control. Since, as it was held 
in the Denton case, the work of handling the mails was not 
done by the railroads, that declaration did not apply to 
the railroad companies, but only to the men they furnished, 
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and to the Post Office Department employees who were to 
exercise control over the men furnished. Therefore, the 
deletion of those words in no way affected the railroad 
companies. 

Moreover, the amendment to the regulation did not leave 
the Postal Regulations silent as to who should exercise the 
power of control over the men furnished by the railroad 
companies. At the time of that amendment the following 
regulation appeared as section 156S, Postal Laws and Reg¬ 
ulations, 1924 edition: 

The General Superintendent may assign railway postal 
clerks, when necessary, to perform duty at important 
junctions, to he designated “transfer clerks.” 

2. Transfer clerks shall supervise the handling atid 
transfer of mails at railroad depots where they are 
stationed; keep themselves correctly informed of the 
routes over which mails should pass that are trans¬ 
ferred at that point, of the time of arrival and de¬ 
parture of all trains upon which mails are carried, and 
the mail space authorized and space needed on such 
trains; notify their chief clerk or division superin¬ 
tendent in writing of anv changes of schedules which 
affect mail connections; and perform such other work 
(such as filling runs, furnishing supplies, etc.) as may 
he directed. 

3. Transfer clerks shall keep informed as to the cur¬ 
rent space authorizations in the several trains depart¬ 
ing from the railroad depots at which they are sta¬ 
tioned; supervise the loading of storage cars; keep a 
record of the space used in closed-pouch trains; and 
issue requests for such additional space as may be re¬ 
quired. (Emphasis supplied.) 

In the 1940 edition of the Postal Laws and Regulations 
that regulation became, without change, section 2096. It 
was in effect at the time appellee was injured in 1944 at 
the Union Station in Washington where Jackson, the bag¬ 
gage porter, was making a transfer of mail. The transfer 
clerk who was present at that time and place, therefore, 
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Lad the duty of supervising the handling and transfer of 
the mails by Jackson. 

The power to “supervise” the handling and transfer of 

mail must comprehend the power to control, just as the 

power “to direct” did in the Denton case. “Supervise” 

is defined in the Century Dictionary a to mean “oversee; 

have charge of, with authority to direct or regulate.” It is 

similarlv defined in Webster’s New International Diction- 
* 

ary, 2nd edition. 

Moreover, section 2096 places the responsibility for the 
proper handling and correct transfer of the mails on the 
transfer clerk. He alone has had certain specified duties 
delegated to him in order to accomplish that end. Among 
others, he must keep himself correctly informed of (1) the 
routes over which mails should pass that are transferred 
at the point where he is stationed, (2) the time of arrival 
and departure of all trains upon which mails are carried, 
and (o) the mail space authorized and the space needed on 
such trains. Possessing such information he is to “super¬ 
vise the handling and transfer of mails.” That must mean 
that he has the power to direct and control the men fur¬ 
nished bv the railroads to handle and transfer the mails 
so that their work will conform to his information. If 
those men could act in disregard of the transfer clerk’s 
instructions, it would be idle for him to collect the infor¬ 
mation prescribed and thus section 2096 would be prac¬ 
tically meaningless. 

The evidence in this case supports the contention that, 
at the time appellee was injured, the power of control over 
Jackson, the baggage porter, was in the Post Office De¬ 
partment and its employees and not in The Washington 
Terminal Company. 

In the court below John J. Lam appeared as a witness 
for the plaintiff. Mr. Lam was a transfer clerk for the 
Post Office Department, Railway Mail Service (App. 27). 

3 Pape 6071, Volume VII, Century Dictionary and Encyclopedic Lexicon of 
the English Language, Wm. Dwight Whitney, Copyrighted 1889 and 1895. 
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He could not recall whether he was on duty at the time the 
appellee was injured and he knew nothing of the accident 
until he was called as a witness (App. 27, 2S). However, 
he did know that as a transfer clerk he had power to con¬ 
trol the handling and transfer of the mails. In answer to 
questions by the Court he testified as follows (App. 28): 

The Court: Does the transfer clerk come on duty 
when the car arrives? 

The Witness: Well, if I would be working the train, 
I would be up at the head end when the postal car 
stopped and I would get in the postal car and direct 
the dispatch of the mail out of the postal car. 

The Court: The mail clerks on duty would not do 
that? 

The Witness : If the train is on time and all connec¬ 
tions are regular, it works out very well. They can 
make it unless I want to make some changes if the train 
is late. 

Jackson, the baggage porter and operator of the truck 
which struck appellee, and Howell, the gang leader, both 
recognized that the transfer clerk was in control of their 
work with the mails. They considered him their “boss” 
while they were handling the mails. His directions were 
to be obeyed. They did not regard any Washington Ter¬ 
minal Company employee as being empowered to give them 
directions so far as their mail work was concerned (App. 
15, 20, 21, 22, 23, 26). 

With respect to the testimony of these three witnesses, 
the following words from the Denton case are in point: 

Obviously, as the evidence shows, a direction by the 
transfer clerk carries with it the duty, on the part of 
the men directed, to obey, and has, and was intended 
to have the force of a command (284 U. S. 310). 

From the foregoing it is apparent that men furnished by 
railroad companies to handle the mails pursuant to para¬ 
graph 2 of section 1745 of the 1940 Postal Regulations are 
under the control of the Post Office Department for the 
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performance of that work and that that work is the gov- j 
ernment’s work. In this case, Jackson, the baggage porter, j 
was furnished by the appellant for the purpose of handling 
the mails. In doing that work he was under the control of 
the transfer clerk. In performing that service he injured j 
the appellee. The appellant is not responsible for that act 
of Jackson. “When one person puts his servant at the 
disposal and under the control of another for the perform¬ 
ance of a particular service for the latter, the servant, in 
respect of his acts in that service, is to be dealt with as the 
servant of the latter and not of the former.” Denton v. ! 
Yazoo & M. V. R. Co., 284 U. S. 305, at 308. 

i 

CONCLUSION. 

For the reasons enumerated, the judgment should be 
reversed. 

j 

Respectfully submitted, 

i 

George E. Hamilton, Jr., 
William B. Jones, 

Edwin A. Mooers, Jr., 

916 Union Trust Bldg., 
Washington 5, D. C., 

Attorneys for Appellant. 

October, 1947. 


j 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS, 

158 Filed Nov 21 1945 

Without prepayment of costs Jury Action 
In the District Court of the United States 
For the District of Columbia 

Civil Action No. 31740 

Daniel C. Martin, 1434 Swan Street N. W., Washington, 

D. C., Plaintiff , 

v. 

Washington Terminal Co., a corporation, Washington, 

D. C., Defendant. 

Complaint for Damages From Negligent Operation of 

Motor Truck 

1. Jurisdiction is based on the fact that the amount sued 
for is in excess of $3,000.00 and that the defendant is a cor¬ 
poration doing business in the District of Columbia. 

2. On the 24th day of September, 1944, at about 8:45 A.M., 
on a platform at Union Station in the District of Columbia, 
the defendant, its agent, servant or employee negligently 
drove an electric truck against the plaintiff who was then 
crossing the platform. 

3. As a result plaintiff was struck, his right foot was 
run over and fractured and plaintiff was otherwise injured; 
was prevented from engaging in his occupation as a dining- 
car waiter and deprived of his occupation as his only means 
of livelihood, suffered great pain of body and mind, suffered 
loss of income and incurred expense for medical attention 
in the sum of $3,850.00. 
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Wherefore plaintiff demands judgment in the sum of 
$10,000.00 and costs of this suit. 

Daniel C. Martin 

Plaintiff. 

Emory B. Smith, Attorney for Plaintiff, 

1707 Second Street, N. W.,—North 6991. 

159 District of Columbia, ss: 

Daniel C. Martin, first being duly sworn, upon his oath 
deposed and said: that he has read the foregoing complaint, j 
by him subscribed, and that he is familiar with its contents, j 
that the statements made therein of his own knowledge are 
true, and those made upon information and belief, he be¬ 
lieves to be true. 

Daniel C. Martin 

Deponent. 

Subscribed and sworn to before me this 26th day of 
October, 1945. 

Emett P. Coleman 

(Seal) Notary Public. 

Jury Demand 

Plaintiff demands trial by jury. 

Emory B. Smith, Attorney for Plaintiff, : 
1707 Second Street N.W.,—North 6991. 

i 

# • m • * * # * * * : 

161 Filed Dec 11 1915 

Answer of Defendant, Washington Terminal Company 

Now comes the defendant, Washington Terminal Com¬ 
pany, a corporation, by its attorneys, and for answer to j 
the complaint filed herein, says: 

| 

First Defense 

1. It admits the allegations of paragraph one of said 
complaint. 
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2. It denies the allegations of paragraph two of said 
complaint. 

3. It is without knowledge or information sufficient to 
form a belief as to the truth of the allegations of paragraph 
three of said complaint. 


Second Defense 

Defendant avers that the damage and injury, if any, 
sustained by the plaintiff was caused by the contrib- 

162 utory negligence of the plaintiff. 

Thikd Defense 

Defendant avers that the damage and injury, if any, 
sustained by the plaintiff was caused by said plaintiff being 
struck by an electric truck carrying United States Mail 
exclusively; that the operator of said truck was at the time 
of said accident at the disposal and under the control of 
the United States Postal Authorities and in respect of his 
acts in that service said operator was not an agent or 
servant of the defendant. 

Hamilton and Hamilton 
By Wm. A. Glasgow 
740 - 15th Street, N. W. 
Attorneys for Defendant , 

Washington Terminal Company. 

#•••••*••• 

163 Filed Feb 18 1947 

Verdict and Judgment 


This cause having come on for hearing on the 17th day 
of February, 1947, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Laura H. Abraham 
Pearl Gold 
Pauline M. Griffin 
Elizabeth W. Burton 
William E. Wagner 
Evelyn L. Shoemaker 


Edward C. Taylor 
Trevor P. Jones 
Charles A. Jones 
Willie C. Lee 
Walter R. Gillions 
Chauncey R. Badgett 
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who, after having been duly sworn to well and truly try the 
i^Sfies between Daniel C. Martin, plaintiff, and Washington 
Terminal Co., a corporation, defendant, and after this 
cause is heard and given to the jury in charge, they upon 
their oath say this ISth day of February, 1947, that they 
find the issues aforesaid in favor of the plaintiff and that 
the money payable to him by the defendant by reason of 
the premises is the sum of Three Thousand Dollars 
Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of Three Thousand Dollars 
together with costs. 

Charles E. Stewart, 

Clerk , 

By George A. Watts, 
Deputy Clerk. 

By direction of 
Justice Pine 

#•#**•••*• 


164 Filed Feb 28 1947 

Defendant’s Motion for Judgment or, in the Alternative, 

for a New Trial 

I 

Comes now the defendant, The Washington Terminal 
Company, and moves to have the verdict and judgment 
thereon entered herein on February 18, 1947 set aside and 
to have judgment entered for the defendant in accordance 
with its motion for a directed verdict. 

1. Because, under the law applicable to this case, said 
defendant was entitled to a directed verdict. 

2. Because the verdict was contrary to the evidence. 

3. Because the verdict was contrary to law. 

4. Because the verdict was contrary to the law and the 
evidence. 
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5. Because under the law applicable in this case said de¬ 
fendant was entitled to have its first prayer for a directed 
verdict granted. 

II 

Or, in the alternative, the defendant, The Washington 
Terminal Company, moves the Court to grant a new trial 
for the following reasons: 

165 1. Because, under the law applicable to this case, 

said defendant was entitled to a directed verdict. 

2. Because the verdict was contrary to the evidence. 

3. Because the verdict was contrary to the weight of the 
evidence. 

4. Because the verdict was contrary to law. 

5. Because the verdict was contrary to the law and the 
evidence. 

6. Because the verdict was contrarv to the instructions 
of the Court. 

7. Because the verdict was excessive. 

8. Because under the law applicable in this case said de¬ 
fendant was entitled to have its first prayer for a directed 
verdict granted. 

9. Because of errors of law committed by the Court in 
refusing to grant certain of defendant’s prayers for in¬ 
structions to the jury, to wit: Defendant’s prayers num¬ 
bered 1, 12, 14 and 14(a). 

10. Because of errors of law committed by the Court in 
the admission of evidence during the course of the trial. 

Hamilton and Hamilton, 
By Wm. B. Jones, 
Attorneys for Defendant. 
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168 Filed Mar 25 1947 j 

Opinion 

I 

Plaintiff sued defendant on account of personal injuries 
sustained at the Union Station in Washington, D. C. The j 
action was tried to a jury which returned a verdict for plain¬ 
tiff, upon which judgment was entered. Defendant has 
moved, pursuant to Rule 50(b) F. R. C. P., that the verdict I 
and judgment be set aside and that judgment be entered j 
for it in accordance with its motion for a directed verdict, 
or in the alternative, that the Court grant a new trial. 

The Court, in considering a motion by a defendant for a j 
directed verdict, must construe the evidence most favorably j 
to the plaintiff and give him the full effect of every legiti- : 
mate inference therefrom. If, upon the evidence so con¬ 
strued, reasonable men might differ, the motion should be 
denied. On the other hand, if no reasonable man could j 
reach a verdict in favor of the plaintiff, the motion should j 
be granted. 1 

This criterion is applicable on a motion to set aside a 
verdict under Rule 50(b) supra,- and has been followed in 
reaching the conclusions hereinafter expressed. 

169 On the day plaintiff was injured, he was employed i 
by the Atlantic Coast Line Railway Co. as a dining- j 

car waiter. On this day he left the dining-car on which he 
had arrived in Washington, and was struck, on defendant’s 
premises, by an electrically-propelled truck owned by de- j 
fendant and operated by one of its employees. Previously, 
this employee had loaded mail matter on the truck, from 
the Atlantic Coast Line train, and was engaged in trans- j 
ferring it to a Baltimore and Ohio train when the collision 
occurred. In so doing he failed to maintain a proper look¬ 
out and failed to warn plaintiff of the truck’s approach, 

■ - 

1 Gunning v. Cooley, 281 U. S. 91, 94. 

Shcwmaker v. Capital Transit Co., 79 U. S. App. D. C. 102. 

Boaz v. Wind ridge and Handy, 70 App. D. C. 24. 

Jackson v. Capital Transit Co., 69 App. D. C. 147, 148. 

2 Shewmakcr v. Capital Transit Co., supra. 

i 

I 

i 

i 

j 

j 

| 
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and his negligence in such respects caused the truck to col¬ 
lide with the plaintiff and injure him. For the purpose of 
this motion, defendant does not claim that evidence of neg¬ 
ligence on the part of the employee is lacking, but does con¬ 
tend that plaintiff was guilty of contributory negligence as 
a matter of law, requiring the case to be taken from the 
jury. 

The station platform on -which this collision occured was 
divided by a row of pillars which supported a roof. There 
was a passageway on each side of the pillars. According 
to plaintiff’s testimony, he looked to the north as he left 
the dining-car, and saw no truck approaching, and then 
walked in a southerly direction six or seven steps on the 
west side of the platform, took one step to the left, and was 
hit. If he had testified that he looked and did not see 
danger obviously in sight, his testimony that he looked 
could be rejected, and the claim of contributory negligence 
as a matter of law' w’ould find support in Faucett v. Berg- 
mann, 57 App. D. C. 290, and cases cited therein. However, 
there w~as testimony that the truck w r as not obviously in 
sight or bearing dowm upon him, but was proceeding also 
in a southerly direction to the rear of plaintiff, along the 
east side of the platform, made a sharp turn between the 
pillars to the w'est side on w r hich plaintiff w'as walking, and 
hit him. Consequently the case does not fall within the 
principle announced in Faucett v. Bergmann, supra, as con¬ 
tended by defendant, and contributory negligence as a mat¬ 
ter of law has not been established. 

170 The other point relied on by defendant in support 
of its motion for judgment non obstante veredicto is 
that the operator of the truck, wdiile in the general employ 
of defendant, was, as a matter of law, at the time of the 
collision, an employee of the United States postal service, 
under the Lent Servant Doctrine, which, if applicable, 
wmuld relieve defendant of liability. 

In this connection defendant relies heavily upon Denton 
v. Yazoo and M. V. R. Co., 284 U. S. 305. In that case 
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Denton, a United States Railway postal clerk, was injured 
by the negligence of an employee in the general service of 
two railroad companies. He brought suit against these 
companies, was awarded a verdict in the state court, and 
judgment was entered thereon. After reversal by the high¬ 
est court of the state, the Supreme Court of the United 
States granted certiorari. At the time of the injury, the 
employee was engaged in loading mail into a mail car un¬ 
der the direction of a United States postal clerk. 

By statute railway common carriers 3 then were and now 
are required to transport mail “in the manner, under the 
conditions, and with the service prescribed by the Post¬ 
master General” (39 U. S. C. 541, 39 Stat. 429). There w r as 
in effect at the time of Denton’s injury a regulation of the 
Postmaster General adopted by authority of this statute 
which provided that, “Railroad companies shall furnish the 
men necessary to handle the mails, to load them into and 
receive them from the doors of railway postoffice cars, and 
to load and pile the mails in and unload them from storage 
and baggage cars, under the direction of the transfer clerk, 
or clerk in charge of the car, if one is on duty * # (Sec. 
1293(2) Postal Laws and Regulations 1924—Italics sup¬ 
plied) After referring to this statute and regulation, the 
Supreme Court in the Denton case held that the phrase “un¬ 
der the direction of the transfer clerk” contained in 
171 the regulation comprehended the power to supervise 
and control the movement of the mail, and that work 
done by the men furnished by the carrier to handle the mail 
under such direction was work of the Government, thereby 
absolving the carrier of liability for their acts. However, 
after the decision in the Denton case, and before the occur¬ 
rence herein involved, the regulation of the Postmaster 
General referred to was amended by the deletion of the 
phrase “under the direction of the transfer clerk, or clerk 
in charge of the car”; otherwise it remained and remains 

3 See McNamara v. Washington Terminal Co., 37 App. D. C. 384, and Wash¬ 
ington Terminal Co. v. Sampson, 53 App. D. C. 179, 181, as to status of 
Washington Terminal Company as a railway common carrier. 




the same (Sec. 1745(2) Postal Laws and Regulations 1940). 
The basis for the opinion in the Denton case thereby having 
been eliminated from the regulation, the opinion no longer 
has application to actions of the character here involved, 
and defendant’s motion is without its support. Indeed, it 
reasonably could be inferred that the deletion of this phrase 
was intended to eliminate future claims to immunity from 
liability upon the authority of this case. 

Consistent with this view is another section of the postal 
regulations which provides that, “At places where railroad 
companies are required to take the mails * # * or to trans¬ 
fer them to connecting railroads, the persons employed to 
perform such service shall be regarded as agents of the 
companies and not employees of the postal service • • • ” 
(Sec. 1740, Postal Laws and Regulations 1940). 

Finally, construing the evidence according to the stand¬ 
ard hereinbefore mentioned, it appears that reasonable men 
might differ as to whether the postal authorities acting 
through the postal clerks, or the defendant acting through 
its agents, had the power to control the operator of the 
truck at the precise time it collided with the plaintiff, and 
therefore the question was one for the jury. 

Accordingly, the motion of defendant to set aside the ver¬ 
dict and judgment and to enter judgment in accordance with 
its motion for a directed verdict will be denied. 

172 The grounds set forth in the motion for a new trial 
have been considered, but they do not justify the 
granting of the motion, and accordingly it also will be 
denied. 

David A Pine 
Justice 

March 25,1947. 
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Order 

Upon consideration of defendant’s “Motion for Judg¬ 
ment or, in the Alternative, for a New Trial,” and pur¬ 
suant to opinion this day filed herein, it is, by the Court, 
this 25th day of March 1947, 

Ordered that said motion be and the same is hereby 
denied. 

David A. Pnra 
Justice 

n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

42 George Washington Jackson a witness called on 
behalf of the plaintiff, being duly sworn, was exam¬ 
ined and testified as follows: 

Direct Examination 

By Mr. Smith: 

Q. Mr. Jackson, what is your full name? A. George 
Washington Jackson. 

Q. Where are you employed? A. Washington, D. C. 

Q. Where? A. Washington, D. C. 

The Court: By whom are you employed? 

The Witness: Washington Terminal. 

The Court: Washington Terminal Company? 

The Witness: Yes, sir. 

By Mr. Smith: 

Q. Were you so employed on the 24th day of September, 
1944? A. Yes, sir. 

Q. In what capacity, Mr. Jackson? A. As a baggage 
porter and mail handler. 

Q. Mail handler? A. Yes. 

Q. Who paid your salary? A. The Washington 

43 Terminal Company. 
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Q. From whom did you take orders? A. I taken orders 
from Mr. Jim Howell. 

Q. By whom is he employed? A. He is employed under 
the Washington Terminal. 

Q. What do they call Mr. James Howell? A. Gang 
leader. 

Q. And you were under the orders of Mr. James Howell 
on September 24, 1944? A. That is right. 

Q. Were you engaged in transferring baggage and mail 
from Train 78 on the morning of September 24, 1944? A. 
Yes, sir. 

Q. Did anything unusual happen on that day, to your 
recollection? A. There was an accident on that day. 

Q. Was that accident reported? A. Yes, sir. 

Q. To whom ? A. I reported it to my supervisor first. 

Q. Who was he? A. Mr. Flaherty. 

Q. Mr. Flaherty is your supervisor? A. Yes, sir. 

Q. For whom does he work? A. Washington 

44 Terminal Company. 

Q. Will you please state what happened on that morning 
tc the ladies and gentlemen of the jury? A. On the morn¬ 
ing of September 24, 1944, I was instructed by Jim Howell, 
our gang leader, to take mail first from 78, which was on 
Track 21, to take the mail to B. & 0. 6, which was upstairs, 
the Pennsylvania side. After I had left the postal car 
which the mail come in, as I was told to do, I proceeded 
down on the west side of the platform which was by 
Track 21. 

45 The Court: You just show what you did by point¬ 
ing it out on the diagram. 

The Witness: This is Track 21. This is the plat¬ 
form. 

46 All right. I left the mail car which is over top of 
the blackboard, come down here and pull over to the 


left— 
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The Court: What? 

The Witness: Pull over to the left about two car lengths 
from the mail car. I proceeded down Track 21 on the west 
side. 

The Court: West of the posts? 

The Witness: West side of the posts. I gets down about 
here and I goes over to the east side of the platform which 
is in between 21 and 22 and comes down between the tracks 
on both sides. I was coming to the east side of the plat¬ 
form because there was a few people straggling down on 
the 21 track side and that is what caused me to switch over 
to the east side. 

Then when I looked down on 22 track, which is on this 
side (indicating) there "was a car that had soldiers in it 
and they were standing on the platform. I switched back 
to the west side and proceeded down, which was clear all 
the way until the escalator. The escalator is the steps that 
goes up without walking; they keep going on up. That was 
down on Track 21. That is the side I was on which was the 
west side and I didn’t see no one at all in sight, as far as 
that was concerned, down to where this is shown here. 

The Court: Did you ever hit this man? 

The Witness: I didn’t see him. 

The Court: Did you ever hit him? 

The Witness: Beg your pardon? 

47 The Court: Did you hit this man? 

The Witness: No, I didn’t see this man. 

The Court: All right. 

The Witness: If I had seen the man, I would know if I 
hit him. The only thing I know is this man here—I heard 
him yell and jolts of the wheels of the truck. 

The Court: What? 

The Witness: The jolts of the wheels on the truck and I 
stopped in at least three feet. 

By Mr. Smith: 

Q. Then what did you do? A. I got off the truck and 
helped put this man on the truck. He was laying down on 
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the ground, between a pile of mail piled on each side. 

Q. You say you didn’t see him. Do you have a horn or 

gong or siren on the truck? A. No. 

*•#*##**** 

49 Q. And that truck is owned by the Washington 
Terminal Company? A. Yes, sir. 

Q. You say you looked on the west side of the platform 
and it was clear? A. The west side of the platform was 
clear? 

Q. Yes, when you cut back to your right. You said that 
was clear all the way to the escalator? A. Yes, it was 
clear all the way after I went back; when I went back to the 
west side of the platform. 

Q. Was it after that that you struck Martin? 

The Court: He said he didn’t strike Martin. 

The Witness: I didn’t strike Martin. All I knew was 
the jolts of the wheels and I heard him holler. 

By Mr. Smith: 

Q. You mean you didn’t see Martin? A. I didn’t 

50 see Mr. Martin whatsoever. 

Cross Examination 
By Mr. Jones: 

Q. Mr. Jackson, you said that Jim Howell was your gang 
leader and you stated that he told you to go to A. C. L. 
Train 7S to get mail to take over to B. & 0. 6. His 

51 job is merely to see that you go to such a train, isn’t 
it? A. Yes, sir. 

Q. He has nothing to do with how your mail is loaded 
or where it should be taken if they should change the 
orders there at the mail car, that is, the mail people, isn’t 
that right? A. That is right. 

Q. His sole job is to see you meet A. C. L. 78 and take it 
over to B. & 0. 6? A. Yes, sir. 

• ••••••••• 
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Q. Isn’t the transfer clerk or the mail clerk, in connec¬ 
tion with the mail, the one who can tell you what to do with 
the mail? A. That is right, sir. 

Q. No Terminal man can tell you to do something else 
with it if the mail clerk tells you to do a certain thing, 

52 isn’t that right? A. Thev cannot. 

Q. These are the bosses, the mail people ? A. The 
mail people are the bosses. 

Mr. Jones: That is all. 

Redirect Examination 

By Mr. Smith: 

(*). Mr. Jackson, didn’t you say you took orders from 
Mr. Jim Howell? A. Yes, I did. 

Q. And Jim Howell took orders from—who was the 
other man? A. Beg your pardon? 

Q. Who was the other man that Howell took orders 
from? A. Mr. Howell, he takes orders from his supervisor 
which is Mr. Flaherty. 

Q. And Mr. Flaherty— A. (interposing) Gives orders 
to Jim Howell and Jim Howell gives orders to us. 

Q. And Mr. Flaherty is employed by the Washington 
Terminal Company? A. That is right, sir. 

• *•*#>**•*• 

53 Recross Examination 

By Mr. Jones: 

Q. You were working for the mail people when you were 
driving your mail truck on September 24, 1944, from 
A. C. L. Train 78 to B. & 0. 6, were you not? A. Yes, sir. 

Q. And you had mail on your truck and you were mak¬ 
ing a transfer of United States mail from one train to an- 
other? A. Yes, sir. 

The Court: Who pays your salary? 

The Witness: The Washington Terminal Company. 
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The Court: Do you punch a clock when you come on 
duty in the morning? 

The Witness: Yes, sir. 

The Court: Did you that morning? 

54- The Witness: Yes, sir. 

The Court: Did you punch a clock when you went 
off duty ? 

The Witness: Yes, sir. 

The Court: Whose clock is that? 

The Witness: Washington Terminal clock. 

The Court: When you felt this jolt, as you say—is that 
what vou said? 

The Witness: That is what I said. 

The Court: Were you in front of your truck or on the 
truck? 

The Witness: I was on the front. 

The Court: Was baggage piled in front of you? 

The Witness: Mail was piled on both ends of the truck. 
The Court: Did that obstruct your vision? 

The Witness: That obscured my vision. I couldn’t see. 
The Court: You couldn’t see over the pile of mail? 

The Witness: No, sir. 

The Court: You were driving the truck without looking? 
The Witness: I have to keep my eyes on the front, the 
standard on the truck to which I referred a while ago. 

The Court: Could you see what w^as in front of you? 

The Witness: I could see what was in front of me, yes. 
I could see in front of me but I couldn’t see behind. 

The Court: You couldn’t see behind? 

The Witness: No, sir. 

55 The Court: But you could see where you were 
driving? 

The Witness: I could see where I was driving. 

The Court: Didn’t you see Mr. Martin? 

The Witness: No, I did not, sir. 

The Court: You saw him when you stopped, didn’t you, 
and after you felt this jolt? 
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The Witness: I stopped. 

The Court: Where was he then? 

The Witness: He was laying on the ground there. 

The Court: On which side of you? 

The Witness: On the righthand side. That was the west 
side of the platform. 

The Court: W T as he even with your truck or was he 
behind it? 

The Witness: In the middle of the truck. 

The Court: In the middle of the truck? 

The Witness: Yes, sir. 

The Court: What made you stop? 

The Witness: The jolts of the wheels and the noise, the 
yell that I heard, that would cause me to stop. 

The Court: Who was yelling? 

The Witness: Mr. Martin. 

• *•••#•••• 

64 Mr. Jones: Your Honor, at this time I want to 
make a motion for a directed verdict. 

I want to first argue my motion on the basis that Jack- 
son, if he did strike Martin, was not an employee of the 
Terminal Company at that time but that instead he 

65 was an employee, under the lent servant doctrine, of 
the United States Government, Post Office Depart¬ 
ment. 

• ••#*•«•#• 

68 The Court: * # # 

#»•##•••#* 

I, therefore, deny your motion. 

• ••#*••••• 

80 James Howell, a witness called by the plaintiff in 
rebuttal, being first duly sworn, was examined and 
testified as follows: 






IS 


Direct Examination 
By Mr. Smith: 

Q. Mr. Howell, will you please state your full name to 
his Honor and the ladies and gentlemen of the jury? A. 
Janies Howell. 

Q. Where do you live, Mr. Howell? A. 1222 G Street, 
Northeast. 

Q. Where are you employed? A. At the Washington 
Terminal Company. 

Q. By the Washington Terminal Company? A. Yes, sir. 
Q. How long have you been employed by the Washing¬ 
ton Terminal Company? A. About thirty-five years. 

81 Q. What is your position at the Washington Ter¬ 
minal Company? A. Baggage porter. 

Q. By what name is your position designated? A. Gang 
leader. 

O. Were you so employed and with that designation on 
the 24th day of September, 1944? A. Yes, sir. 

Q. Were you on duty on the morning of September 24, 
1944? A. I was. 

Q. As gang leader, will you please state to his Honor 
and the ladies and gentlemen of the jury what your duties 
are and were on the 24th day of September, 1944? A. Well, 
my duty was to see that the trucks are furnished for the 
transferring of the mail and baggage from the train. 

The Court: Keep your voice up so everyone can hear 
you. 

The Witness: Yes, your Honor. 

By Mr. Smith: 

Q. What did you say? A. My duties are to see that the 
trucks are supplied for the transferring of the mail and 
the baggage. 

Q. How t about the men? A. Sir? 

82 Q. How about the men driving those trucks? A. 
Yes, sir, it is to see that the men are there with the 

trucks for the connections and all. 
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Q. It was your duty to get the men? A. What do you 
mean “to get the men”? 

Q. You are the gang leader. 

Mr. Jones: This is direct examination. 

The Court: You must not lead the witness. You may 
ask him what his duties are. 

By Mr. Smith: 

Q. When you say “get the men”, please state to the jury 
what you mean. A. The men assigned to me. 

Q. By whom? A. By my foreman. 

Q. And who is he? A. Well, Mr. Keyes, assistant bag¬ 
gage agent. 

Q. And he is employed by whom? A. The Terminal 
Company. 

Q. Who is Mr. Keyes’ superior? A. Mr. H. J. Marshall. 

Q. By whom is he employed? A. The Terminal Com¬ 
pany. 

Q. I understand you take orders from Mr. Keyes— 

Mr. Jones: You don’t understand. You ask him. 
83 The Court: I sustain the objection. Please stop 
leading this witness. 

By Mr. Smith: 

Q. From whom do you take orders? A. I don’t quite 
understand you. 

(<>. From whom do you take orders? Who tells you what 
to do? A. In my line of work? 

Q. Yes. A. Well, I take orders from my foreman, the 
transfer clerk, whoever is on the job. 

Q. What do you mean by your foreman, the transfer 
clerk, whoever is on the job? A. We have foremen over 
there who are over us. 

Q. Is that Mr. Keyes you are talking about? ? A. No. 
He stays in the office and this foreman is on the platform 
with us. 

Q. Who is your foreman? W'hat is his name? A. Well, 
we have different ones. Sometimes Mr. Ingverson. 
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Q. By whom is he employed? A. By the Terminal Com¬ 
pany. 

Q. And you take orders from him? A. Yes, sir. 

Q. What do you do with those orders that you take 

84 from him ? A. I carry them out. 

Q. In what way? A. Well, whatever is to be done; 
whatever he tells me to do, why I carry them out. 

Q. State to Ilis Honor and the ladies and gentlemen of 
the jury, what you do and how you carry out those orders? 
A. Well, I carry them out by doing what he tells me to do, 
what his orders are. 

The Court: Why don’t you get right down to this casei 
What orders, if any, did he give Jackson that day. 

By Air. Smith: 

Q. What orders, if any, did you give Jackson on the 

morning of September 24, 1944? A. I give him orders to 

get mail out of the postal car off of train 78 for B. & 0. (5 

which is transferred from the lower level to the high level. 

Q. And was Jackson responsible to you for carrying out 

vour orders? A. Yes, sir. 

* ' 

Q. And you were responsible to your superior? A. Yes, 
sir. 

Air. Smith: I have no further questions, your 

85 Honor. 

Cross Examination 
By Air. Jones: 

86 Q. Once Jackson got to the postal car on Septem¬ 
ber 24, 1944, were you or the postal employees his 

boss in respect to the loading and unloading of mail? A. 
AVell, we have a transfer clerk which is in charge of the 
transferring of the mail. 

Q. AVho was the transfer clerk? A. I really couldn’t say. 
Q. Was he a postal employee? A. Yes, sir. 
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Q. And he was the boss of the loading and unloading 
and the transferring of the mail? A. Yes, sir. 

Q. And you were not nor Mr. Flaherty nor any of the 
other Washington Terminal Company men you mentioned? 
A. No, sir. 

Q. You yourself didn’t load or unload or transfer mail 
on September 24, 1944, so far as Atlantic Coast Line trains 
were concerned? A. No, sir. 

Q. When Jackson took his mail truck away from the 
postal car, was there anything on that mail truck but mail? 
A. That is all. 

Q. Just mail on the truck and that was all? A. That 
was all. 

87 Q. And you were not Jackson’s boss so far as the 
transferring and loading and unloading of mail was 

concerned? A. No, sir. 

Q. The Post Office employees were? A. Yes, sir. 

Mr. Jones: That is all. 

Redirect Examination 
By Mr. Smith: 

Q. How do you know there was nothing but mail on that 
truck? A. Because I was there when it was loaded on. 

Q. Was the transfer clerk there? A. Yes, sir, the trans¬ 
fer clerk. 

Q. Who was he? A. I couldn’t tell who the transfer 
clerk was there that morning but the transfer clerk meets 
all the trains and supervises the transferring of the mail. 

##•####•*# 

88 Q. Mr. Howell, did you or the transfer clerk tell 
Jackson what to do? 

Mr. Jones: We object to that. This is a witness on direct 
examination and now he is starting to cross examine him. 
The Court: Ask him what he said, if anything. 

By Mr. Smith: 

Q. What did you say, if anything, to Jackson? A. On 
that morning? 
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Q. Yes. A. To pick kis truck up and get mail for B. & 0. 
6 transfer. 

Q. And you say you were there at the time it was loaded 
to see that he had mail? A. Yes, sir. 

Q. What did the transfer clerk say to him, if anything? 
A- Well, I don’t know. 

Q. What did the transfer clerk say to you, if anything? 
A. Well, he give me instructions to have trucks for cer¬ 
tain connections. 

The Court: For what? 

The Witness: For certain connections at the postal 
car. 

89 By Mr. Smith: 

Q. When did he give you those instructions? A. 
Well, he give them to me whenever the train comes in. 

Q. Did he give you instructions on the morning of Sep¬ 
tember 24, 1944? A. Most every morning, yes, sir. 

The Court: Just your best recollection. 

The Witness: Yes, sir. 

By Mr. Smith: 

Q. When you said that the transfer clerk was the boss, 
what did you mean, Mr. Howell? A. Well, he is the boss 
over the mail end of it. 

Q. What do you mean by “the mail end of it”? 

90 A. He is in charge of the mail out of the postal cars. 
He is the transfer clerk and he is to see that the mail 

is transferred and sent to the proper connections. 

Q. And he was there to control the direction of those 
trucks or were you there to control the direction of those 
trucks? A. Of the trucks, yes, sir. 

Q. Who was—you were? A. Yes, sir. 

Mr. Smith: That is all. 
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Recross Examination 
By Mr. Jones: 

Q. Your control of the direction of the truck was simply 
to see that the truck met the train, wasn’t it? A. Yes, sir. 

Q. From that time on, the transfer clerk and the mail em¬ 
ployees directed where the truck should go? A. Yes, sir. 

Q. If, at the time you sent Jackson up to get mail for 
B. & 0. 6 and the transfer clerk or some other postal em¬ 
ployee said, “Jackson, take this to another train or take 
this to the station”, Jackson would have to do it? A. Yes, 
sir. 

Q. Regardless of what you told him to do? A. Yes, sir. 

********** 

92 George Washington Jackson having been pre¬ 
viously sworn, was recalled by the Court and testi¬ 
fied further as follows: 

Examination 

By the Court: 

Q. Jackson, directing your attention to the morning of 
September 24, 1944, which is the morning when you felt a 
jolt on the wheel of the truck and heard a cry and found 
Mr. Martin lying on the side of your truck, did you report 
to the mail car with the truck? A. After the accident? 

Q. No, prior to the accident. A. I made my delivery— 

Q. No, did you report there at the mail car with your 
truck or was the truck there? A. Explain that a little. 

Q. All right. You went to the mail car that morning, 
didn’t you? A. Yes, sir. 

Q. Before this occurrence? A. Yes, sir. 

Q. Did you drive or operate your truck to the mail car? 
A. That morning? 

93 Q. Yes. A. I did. 

Q. Did you receive your instructions from any¬ 
body before you operated the truck to the mail car? 
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A. Well, before the train arrived that morning, which was 
September 24, 1944, my gang leader, Jim Howell, told me 
to meet this train. 

Q. To meet the train? A. When it came in. 

Q. And you did meet the train ? A. I did, yes. 

Q. Was there any postal employee on the train? A. 
There was clerks. 

Q. Clerks? A. Clerks on the mail train. 

Q. Did they give you any directions? A. Ho, they did 
not. 

Q. What did they do ?. A. They just seen that I got the 
mail; stood back and seen that I got the mail. 

Q. Did they throw the bags out to you or did you unload 
them? A. I loaded the bags on the truck. 

Q. They handed them out? A. That is right. 

94 Q. And you loaded them on the truck? A. Yes, sir. 
Q. They gave you no instructions? A. Xo, sir. 

Q. Xo postal employee told you what to do with the bags? 
A. Xo, sir. The onliest person that told me to do anything 
was Mr. Jim Howell, my gang leader. 

Q. Was anything other than the mail bags on your truck? 

A. Xothing whatsoever. 

Q. Is your truck equipped with a warning gong or siren 
or bell? A. To the rules of the Washington Terminal— 

Q. Answer yes or no. A. Xo, it isn’t. 

Q. When you said yesterday that you were working for 
the mail people when you drove your truck on that morning, 
just what did you mean by that? A. The point that I meant 
by that, I was handling the United States mail from the 
postal train. 

Q. You were transferring it? A. From the train. 

Q. From an A. C. L. train to a B. & 0. train? A. To a 

B. & 0. train. 

Q. Had you been doing that on mornings before that? 
A. Yes, sir. 

Q. So you knew just what to do without orders, is 

95 that correct? A. Yes, sir. 
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Q. You had met that A. C. L. train on other mornings? 
A. Yes, sir. 

Q. And had taken the mail from it? A. Yes, sir. 

Q. And transferred it to a higher level to the B. & 0. 
train? A. Yes, sir. 

Q. You knew just what to do ? A. I knew just what to do. 
Q. That is what you meant by your expression that you 
were working for the mail people? A. That is right. 

Q. Did any railway mail clerk tell you what route to 
take? A. No, sir. 

The Court: All right, gentlemen. You may cross exam¬ 
ine. Just a moment. 

Did any Terminal Company employee tell you what to do? 
The Witness: Jim Howell told me to take it to the B. & 0. 
train. 

The Court: But he didn’t tell you how to get there? 

The Witness: No, sir. 

The Court: All right, gentlemen. Who wishes to 
start ? 

96 Mr. Jones: I will start. 

Cross Examination 
By Mr. Jones: 

Q. You said that Jim Howell, your gang leader, told you 
what to do. He told you on that morning of September 24 
you were to go to A. C. L. train 78, didn’t he? A. Yes, sir. 
Q. For the purpose of getting mail off? A. Yes. 

Q. And that mail was to go to B. & 0. 6? A. Yes. 

Q. But that was merely the matter of seeing that you 
were on the job to handle the mail, wasn’t it? A. That is 
right. 

Q. The man who was in charge of the mail was in the car? 
A. Yes, he was. 

Q. It wasn’t Howell on the platform? A. No, Howell 
wasn’t on the platform. 

*#••**#*•• 
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97 By Mr. Jones: 

Q. The man in the car, the railway post office man, the 
post office employee could tell you what to do with the mail, 
couldn’t he? A. He could tell me? 

Q. Yes. A. Yes, he could. 

Q. And if he told you not to take it to B. & 0. 6 but to 
take it to a Pennsylvania train, you would do it, wouldn’t 
you ? A. I do it as he told me to do it. 

Q. You do what the railway man told you to do and not 
what Jim Howell told you? A. That is right because he is 
boss. 

Q. Who is boss? A. The mail clerk. 

Q. The mail clerk is the boss and no Washington Ter¬ 
minal Company man is the boss so far as the mail is con¬ 
cerned? A. As far as the mails are concerned, that is 
right. 

Q. There are a lot of days, I suppose, where the mail 
clerks do not tell anybody what to do with the mails? A. 
That is right, sir. 

Q. Because you know from taking those mails every day 
that unless you are told otherwise, the mail clerks 

98 want you to take it to B. & 0. 6? A. That is right, 
sir. 

Q. So it isn’t necessary for the mail clerks to tell you 
at any time on every day what to do, for you to go ahead 
and do your work with the mails? A. That is right. 

Mr. Jones: That is all. 

Cross Examination 
By Mr. Smith: 

Q. On the morning of September 24, 1944, only Jim 
Howell told you where to go, is that right? A. That is 
right, sir. 

Q. And you did what Jim Howell told you to do, didn’t 
you? A. I did. 

Q. No mail clerk or transfer clerk told you what to do, 
did he? A. Not at that morning. 
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Q. Not that day? A. That is right. 

Q. You were employed by the Washington Terminal 
Company? A. Yes. 

Q. And so is Jim Howell? A. So is Jim Howell. 

*#*•**#••• 

107 John J. Lam, a witness having been previously 
sworn, resumed the stand, and testified further as 

follows: 

Direct Examination (continued) 

By Mr. Smith: 

Q. Mr. Lam, please state your full name. A. John J. 
Lam; L-a-m. 

Q. What is your occupation, Mr. Lam? A. I am transfer 
clerk for the Post Office Department, Railway Mail Service. 

Q. Were you so employed on the 24th day of Sep- 

108 tember, 1944? A. I was. 

Q. I will ask you, Mr. Lam, if you gave any direc¬ 
tion or exercised any control whatsoever over the trucks 
transferring mail on that morning from Train 78 of the 
Atlantic Coast Line to Train No. 6 of the B. & 0.? A. I 
did not. 

Mr. Jones: Your Honor, there is no evidence that Mr. 
Lam was even near the Atlantic Coast Line Train 78. There 
must be a foundation. 

The Court: Of course, the question is objectionable. It 
is double-barrelled, whether he has direction and control. 
You have not laid a foundation. I sustain the objection. 

By Mr. Smith: 

Q. Mr. Lam, on the morning of September 24, 1944, were 
you on duty at the Washington Terminal? A. I couldn’t 
say without seeing my records. 

Q. Were you interviewed by Inspector Moyer with ref¬ 
erence to this accident? A. I was not. 

Q. What are your duties as transfer clerk? 
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Mr. Jones: We object. There is no foundation to this 
at all. 

The Court: I sustain the objection. 

Were you on the mail train at the time this man was 
injured ? 

109 The Witness: I couldn’t say without getting my 
records and looking. I was transferred—I mean to 

another detail along about that time. 

The Court: You never heard of this incident before? 

The Witness: I never have. 

*#*##*###• 

110 The Court: Does the transfer clerk come on duty 
when the car arrives? 

The Witness: Well, if I would be working the train, I 
would be up at the head end when the postal car stopped 
and I would get in the postal car and direct the dispatch 
of the mail out of the postal car. 

The Court: The mail clerks on duty would not do that? 
The Witness: If the train is on time and all connections 
are regular, it works out very well. They can make it un¬ 
less I want to make some changes if the train is late. 
##••#♦##•# 

117 Mr. Jones: I want to renew my motion for a di¬ 
rected verdict on the same two grounds I made yes¬ 
terday. 

118 The Court: I deny your motion. 
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ARGUMENT. 

1. Appellee contends, without explanation, that section 
1740, Postal Laws and Regulations, 1940 edition, is applica¬ 
ble here. (Brief for Appellee, p. 5.) That section reads: 

At places where railroad companies are required to 
take the mails from and deliver them into post offices 
or postal stations or to transfer them to connecting 
railroads the persons employed to perform such service 
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shall be regarded as agents of the companies and not 
employees of the postal service, and need not be sworn; 
but such persons shall be more than 16 years of age 
and of suitable intelligence and character. Postmas¬ 
ters shall promptly report any violation of this require¬ 
ment to the superintendent of Railway Mail Service. 

This section appeared as section 1288 in the 1924 edition 
of Postal Laws and Regulations and as such it was cited 
to the Supreme Court in Denton v. Yazoo £ M. V. R. Co., 
284 U. S. 305, by the petitioner as an authority in support of 
his contention that the handling of mails was the work of 
the railroads and that porters employed by them to perform 
such services were their employees and not servants lent by 
them to the United States Post Office Department. 1 The 
Supreme Court rejected petitioner’s contention and, in 
holding that, at the time petitioner was injured, the railroad 
porter was the servant of the Post Office Department, stated 
at page 309 of 284 U. S.: 

The statutory obligation imposed upon the railroad 
carriers is simply to transport mail olTered for trans¬ 
portation by the United States. They are not required 
to handle, load or receive mail matter, but only to fur¬ 
nish the men necessary for those purposes. * * * The 
work they [the men] do is that of the government. * * * 

There is no evidence in this case from which it can be con¬ 
cluded that a greater obligation has been imposed upon ap¬ 
pellant. Since, as has been pointed out in appellant’s orig¬ 
inal brief, the facts in the instant case are substantially the 
same as the facts in the Denton case, section 1740 of the 
1940 Postal Laws and Regulations (section 12SS of the Pos¬ 
tal Laws and Regulations, 1924 edition) is as inapplicable 
here as the Supreme Court found it to be in the Denton case. 

2. Appellee in his brief contends that the record in this 
case reveals a conflict in the facts as to whether the Post 

1 See pages 6-13, Brief of Petitioner, Supreme Court of the United States, 
October Term, 1931, No. 242, Denton v. Yazoo & Mississippi Valley Railroad 
Company, ct al. In 284 U. S. 305, at 306, petitioner’s brief is summarized 
wherein section 1288 is cited. 
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Office Department or the appellant was exercising control 
over Jackson at the time of the injury to the appellee. It is 
submitted that appellee is incorrect in that contention. At 
several places in appellee’s brief, it is stated that Howell, 
the gang leader, controlled the direction of the trucks used 
to transfer the mail. According to the record, Howell’s 
direction of the trucks was limited to seeing that they met 
the trains; that from that time on “the transfer clerk and 
the mail employees directed where the truck should go” 
(App. 23). Moreover, Howell, on the day of the injury to 
appellee, told Jackson to take his truck and meet the incom¬ 
ing train because he had been instructed by the postal 
transfer clerk to have trucks meet that train (App. 22). 

Appellee has also stated, at more than one place in his 
brief, that Jackson was responsible for the performance 
of his duties to Howell and for carrying out the latter’s or¬ 
ders. But, while Jackson was responsible to Howell or 
other employees of appellant in matters of his general em¬ 
ployment by the appellant, the record shows that once Jack- 
son got to the railway postal car he was subject to the or¬ 
ders of, and responsible to, the Post Office Department em¬ 
ployees, and not the appellant, with respect to his work of 
handling and transferring the mail (App. 14, 15, 20, 21, 23, 
25, 26). 

The directions Howell gave to Jackson before the latter 
went to the railway postal car were the directions any lent 
servant must receive from his general employer if he is to 
be informed that he is to do a particular work for a third 
person. Jackson was responsible to the appellant for re¬ 
porting to the postal employees at the railway postal car for 
the performance of his work with the mail, but in doing that 
work he was responsible to the Post Office Department. 

3. According to the appellee “no postal transfer clerk 
was on duty on the morning of the accident”. (Brief for 
Appellee, page 2.) The record shows that not only was a 
transfer clerk present, but that he instructed one of appel¬ 
lant’s employees, Howell, “to have trucks for certain con¬ 
nections” (App. 21, 22). 
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The fact that a transfer clerk was present when appellee 
was injured is conclusive that the General Superintendent, 
pursuant to section 2096, Postal Laws and Regulations, 1940 
edition, had determined that it was necessary to assign at 
least one transfer clerk to “supervise the handling and 
transfer of mails” at Union Station in Washington. It is 
submitted that, contrary to the statement on page 5 of ap¬ 
pellee’s brief, witness John G. Lam did not state the neces¬ 
sity for a transfer clerk “is wffien the train is late and 
changes would have to be made”. 

But even if a transfer clerk were not present, or, if pres¬ 
ent, did not actually exercise control over Jackson, the lat¬ 
ter was nevertheless a servant of the Post Office Depart¬ 
ment while he was handling and transferring the mail, be¬ 
cause, as was seen in the appellant’s original brief, the 
transfer clerk had the power to control and direct Jackson 
in the performance of that mail work. To determine 
whether the Lent Servant Doctrine is applicable in a given 
case, inquiry must be made as to “whose is the work being 
performed, a question which is'usually answered by ascer¬ 
taining who has the power to control and direct the servants 
in the performance of their work.” (Emphasis supplied.) 
The Standard Oil Company v. Anderson , 212 U. S. 215, 222. 

In Stott v. The Louisville and Nashville R. R. Co., 270 
Ky. 7S7, 110 S. W. 2d. 1086, the plaintiff was injured 
through the negligence of defendant’s employee—a porter 
—while the latter was engaged in the transfer of United 
States mail. At the trial, the plaintiff contended that the 
porter was not under any federal supervision at the time 
of the injury because no postal employee was present who 
had direction of, or control over, the porter. The Kentucky 
Court of Appeals, in rejecting the plaintiff’s contention, 
said: 

# * we do not think the ‘Lent Servant Doctrine’ 

should be so narrowly applied so as, as said by coun¬ 
sel for defendant, to make it ‘dependent upon whether 
the government agent is actually in the station, or has 
gone out temporarily for lunch or for some other pur- 
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pose.’ His authority, delegated to him by the federal 
laws and regulations made pursuant thereto, is as ef¬ 
fective and controlling in his absence as it is when he 
is present, since the fact of such federal control over 
the porter temporarily transfer the service he ren¬ 
dered in handling the mail, from that of his master or 
employer to the one he renders service as a lendee. 

CONCLUSION. 

For the reasons enumerated in appellant’s original brief, 
as well as those set forth herein, the judgment should be 
reversed. 


Respectfully submitted, 

George E. Hamilton, Jr., 
William B. Jones, 

Edwin A. Mooers, Jr., 

916 Union Trust Building, 
Washington 5, D. C., 
Attorneys for Appellant. 


December, 1947. 




